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PUNCH LIST
The voice of the Subcontractor’s Industry

JUSTICE!

Ours is really a very simple
business model. We review
plans and specifications, we
prepare bids, we send those
bids to general contractors and
(if we and they are lucky) get to
build the project on which we
bid. Then, of course, the GC
gets paid, and pays the subcontractors.

Subbie Sam Says
Time spent on Training your employees in
Safety pays off with
less time lost, no
fines, and profitable
jobs!
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That’s how it's supposed to
work.
As a painful reality, a result
perhaps of the incredible ease
with which a general contracting business can be started –
with no skill, credential, or license, and very little capital,
there is a persistent problem
with those GCs who regard
paying subcontractors as optional.

Texas law does provide an
additional remedy, by way of
the Construction Trust Fund
provisions found in Chapter
162of the Texas Property
Code. The Construction Trust
Fund statutes provide for individual liability for the owners
and management of general
contractors, notwithstanding a
corporate shield, if the principals, in their presumptive role
as "Trustees" of construction
trust funds, are proven to have
received those funds without
paying them through to the
subs who actually built the
project.

Civil claimants under the Construction Trust Fund statutes
are required to put forth complex proof and must overcome
arcane defenses, making
Tools exist to help subcontrac- prosecution of a private cause
tors get paid – mechanics liens, of action by an aggrieved subpayment bonds and good oldcontractor both difficult and
fashioned lawsuits. Unfortucostly. The Construction Trust
nately, on unbonded private
Fund law also provides for
work in Texas, if the GC gets
criminal liability for a construcpaid before the project owner
tion trust fund Trustee – but
receives notices of unpaid acprosecutors have been hesicount from subs, the Mechantant to jump into this arena,
ics’ Lien remedy is very limited reasoning that they had "real"
at best - Texas law generally
crimes to prosecute and that
protects the project Owner from suffering subs could simply
paying twice. As a result, sharp sue for their money.
GC operators can extract
But not anymore!
money from Owners and, by
not paying subcontractors, yield Tarrant County, Texas, General Contractor K. B. Alexana tidy extra profit; then, when
der Co. of Texas stiffed sevsued by subs, the GC’s corpoeral subcontractors on a used
rate entity is placed in bankcar dealership project and,
ruptcy, and (in the blink of an
after bankrupting the company,
eye) a new contracting comits principal, Keith Alexander,
pany with a similar name rises
started a new company known
from the ashes, continuing
as “KBA Construction, Ltd.
business, often with the same
The new company carried on
sort a result. An unsavory picbusiness as usual after the old
ture, indeed.

one left more than $100,000 in
unpaid subs on the used car
project (and this was the tip of
the iceberg). In a courageous
and challenging act, Tarrant
County Assistant District Attorneys Sid Mody and Susan Linam prosecuted Alexander under the criminal provisions of
the Construction Trust Fund act,
and it took a Tarrant County jury
just one hour to find Alexander
guilty, with a monetary penalty
of $10,000 and (more importantly) a prison term of three
years. Tarrant County District
Attorney Joe Shannon said "we
are tired of seeing the little guys
left holding the bag," DA Shannon is now on this writer's
Christmas card list!
With a major county’s Prosecutor acknowledging the importance of enforcing this law, and
a high-profile victory in so doing,
we should see more cooperation and assistance from prosecutors around the state in using
this potent law to improve the
fairness of the construction
process. While Construction
Trust Fund claims may not be
as "sexy" as higher profile
crimes against persons, the
harm caused by Trust Fund
crimes is substantial and inevitable, impacting everyone in the
construction process, from the
laborers and skilled tradesmen,
to hard-working risk-taking subcontractors, to the honest general contractors who make up
the majority of the industry, to
the commercial property owners
who end up paying extra for
construction.
It's about time!
Continued Page 3 →
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SAM JOINS THE TCA

We were joined at our March meeting by Jeff Webb and Mike White of
the Texas Construction Association
to celebrate SAM’s membership in
the TCA.
Through our membership in the
TCA, all our members are now
members of the TCA. This adds a

very loud voice to our advocacy for
the Subcontracting industry. The
TCA has grown to be the most respected unified voice for Subcontractors in Texas. They also come
with some great member benefits.
Including substantial Texas Mutual
Workers Comp discounts and dis-

counts on Office Depot products.
SAM will be working closely with
the TCA to support our industry in
Austin.
For more information on the Texas
Construction Association, go to:
http://www.texcon.org

LIEN AND BOND CLAIM SEMINAR

Top: Jeff Webb and Bottom,
Mike White of the TCA

SAM’s Lien and Bond Claim Seminar was a huge success. SAM’s
legal council, Spike Cutler led us
through the complexities of the
Texas lien laws and the ways to
insure that you get your money on
Bond claims. We were joined by a
varied group of subcontractors,
some members who were just there
to sharpen their memory and their
resolve, some who were first time
visitors that were sent by their company so that they could join in the
fight to collect their hard earned
money, and some new visitors that

NEW
MEMBERS
SAM welcomes new members Doug
Schmidt of Matrix interiors, Marvin
Durham (and family) from Compass
Steel Erection, and Rebecca Rodick
and daughter, Courtney Bigelow
from Rodick Electrical Service.
Their membership in SAM enriches
the experience for all or us.
SAM says:

Spike Cutler, instructing at the
Seminar: This is the Church,
This is the steeple...

Subcontractors getting smarter at
SAM’s Lien and Bond Claim Seminar
Page 2

needed to be sure that they were
educated in the lien and bond claim
procedures.
SAM made the move this year to an
earlier start time so that our attendees could leave early enough to
beat the traffic or return to the office
for some last minute business.
Lunch was made possible by the
generosity of Clem Lesch with PCL

Contract Bonding who bought lunch

for all attendees.
Not only did Spike cover the details
of liens and bonds, but he also covered the information that we should
all have at the start of a project.
Spike Cutler is SAM’s legal Counsel
and another of SAM’s master instructors.
Clem Lesch is a principle of PCL
Contract Bonding and an Associates
representative to the Board of Directors.

JUSTICE (CONTINUED FROM PAGE 1)
Be politically active at the
county level, and in particular,
let your County's District Attorney know that you expect
them to protect the rights of
all their citizens, and to enforce all the laws of the state,
including the Construction
Trust Fund law; perhaps a
few more such prosecutions
will serve to discourage some
shady operators from cheating subs quite so often.

Invite a prospective
member to the
meeting. It will be a
service to both them
and to all of your
fellow members. First time visitors
eat free, compliments of SAM.

Readers who would like more information about the Construction Trust Fund
statute, or the criminal prosecution
referenced in this article, can email the
author at scutler@cutler-smith.com

Marvin and Kyle Durham of
Compass Steel Erection

Eric Lesch of PCL Contract
Bonding

Kieth Alexander (above), Sentenced
to fines and Jail!

Dickey Johnson, Bart Mills,
and Randy Wood of Jerry
Mills Interests.
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TOP 10 SINS MANAGERS COMMIT!
Sin #1. Making Unlawful Preemployment Inquiries
That’s an interesting accent you
have. Where were you born?
Do you have any children? If so, will
you have any daycare problems?
Action: Watch inappropriate questions during interviews and other pre
-employment contexts. When you
use discriminatory questions, the
courts assume you intended to use
the answer as a factor in your hiring
decision. Therefore, any questions
about or references to protected
categories like sex, age, race, national origin, or religion can later be
used against you in a discrimination
claim.
Sin #2. Delivering “Dishonest”
Evaluations
I’m giving you a “satisfactory” rating
and I think we both know what that
means in this company. I gave her a
“good” rating even though her work
is poor, because I think a “poor
“rating would be demotivating.
Action: Many managers avoid the
discomfort of delivering a review that
indicates poor performance and
instead cop out with a “satisfactory”
rating. Be honest with your assessment and document accuracies.
Sin #3. Too Vague in Discipline
and Performance Write-ups
Sally, your work could use improvement. I’m making a note here that
we talked about your performance.
Mike’s poor performance is unacceptable, and I’m just going to spell
it out—he’s lazy.
Action: Managers will often write
something on performance evaluations like “needs improvement.”
That’s too vague. Does it mean the
employee did a great job, but there’s
always room for a little improvement, or does it mean that the employee did a terrible job? Words like
“lazy” projects judgment and is
vague. Give specific examples of
the unacceptable behavior.
Sin #4. Making Rash Disciplinary
Decisions
That’s it, I’ve had it, you’re fired.
Action: Ultimately, firing may be
the appropriate thing to do, but
instantly in anger isn’t the way to do
it. You should never fire without
carefully reviewing the circumstances with HR. Suspend the emPage 3

ployee while conducting an investigation before firing any employee. This allows you to evaluate
the appropriateness of the punishment and its consistency with previous similar cases.
Sin #5. Making Uninformed Responses to Medical Leave Requests
You want what? You want 5 weeks
of bonding leave during our busiest
season? I don’t think so. You’re
going to take every Friday off?
That’s not going to happen.
Action: Dealing with employee
requests for medical leave can be
frustrating, but managers have to
curtail that frustration and respond
professionally. Listen to the employee requests and tell them you
will review with Human Resources.
Sin #6. Not Realizing the “Power”
of the Management Position
Let’s go out for a drink after work.
Then maybe we’ll grab dinner. I’m
hoping everyone will contribute
generously to my charity.
Action: Inviting an employee out for
a drink after work may seem a simple gesture, but the subordinate may
view it as an order. It may be viewed
as coercion or harassment. Managers are agents of the company, and
when they engage in behavior that
may be considered harassment.
Sin #7. Not Knowing and Not
Enforcing Policies
We’re busy now. Talk to me about
that harassment business next
week. If you think the work’s not
safe, you’re free to quit any time.
Nobody in this department can talk
about salaries or benefits with other
employees or outsiders, especially
online.
Action: Managers are the front line
for interpreting and enforcing the
company’s policies. If they don’t
know the policies and their associated responsibilities, it can be detrimental to the organization.
Sin #8. Making Wage/Hour Blunders
We’re out of overtime. Can you
clock out and then set up for tomorrow? You new recruits will be working alongside our regular employees, but you will all be independent
contractors.
Tracy, make sure you stay close to

the phone during lunch.
Sandy, keep your phone near you
during the evenings for calls from the
West Coast.
Action: Wage and hour should be
simple but it just isn’t. The most common problems are:
Overtime. You have to track it, pay it,
New Members
and include bonuses in the “regular
Karen and James Taylor from
rate” for overtime calculations.
Sustainable Glazing Concepts
Off the clock. You have to pay for all
hours worked, even if the employee
volunteers and even if you’ve forbidden the employee to do work.
Misclassification. Many
“independent contractors” are actually
employees who need to be paid overtime. And many “exempt” employees
have duties that do not meet the
criteria for exemption.
Sin #9. Letting Problems Fester
Teresa’s crossing the line with her
behavior, but she surely knows it—
she’ll figure it out. Oh, that’s just
Jimmie. He means no harm—he’s just
New Members
“old school.”
Mary Ann Gray and Stacy
Action: With bad behavior, it’s always
Villanueva of
tempting to ignore it in hopes that the
Sunnybrook Construction
behavior will improve on its own. But
you know that’s not going to happen.
Unfortunately, as time goes by, you
appear to be condoning the behavior.
Sin #10. Making “Side Agreements”
Stay after you clock out for the next 2
weeks until we get this job out the
door, and I’ll make it up to you by
writing in extra overtime next month
when the budget switches over. Take
New Members
this transfer, and I’ll guarantee you a
Rebecca Rodick and Courtney
promotion at the end of the year. I
can’t pay you for this extra work, but
Bigelow of Rodick Electric
you and your spouse can go out for a
nice dinner on the company account.
Action: Managers under stress may
be tempted to make “side agreements” that either go against policy or
consist of promises that likely won’t
be kept. Three problems arise with
side agreements:
1. They are illegal and there will
eventually be lawsuits.
3. Employees will be left feeling that
agreements haven’t been honored.
3. Others who didn’t get the special
treatment or privilege may sue
Furnished by Di Ann Sanchez, PHD
Of DAS HR Consulting.

Leslie Salas of Salas
Plumbing

Subcontractors Association of the Metroplex
Pete Snider, Executive Director
1420 Hubbard Drive
Forney, TX 75126
Phone: (972) 771-.0188
Cell: (214) 908-9248
E-mail: execdir@sam-dfw.org

The Subcontractors Association of the Metroplex was founded with the
purpose of creating an affordable forum for Subcontractors to exchange
information and learn from each other how to be better business men or
women.
Sam is a member of the National Subcontractors Alliance, the largest
Subcontractors association in the USA, and also a member of the Association of Specialty Contractors where we have a voice in National Legislation.
Sam is also allied with the National Federation of Independent Business
who has a voice in the Texas Legislature on small business issues.

Your Source for Subcontractor’s
information.

Visit us at:
http://www.sam-dfw.org

Our Association Officers
President and B.P.I. Chair:
James Mayhew, Apex Services, Inc.

jmayhew@apexservicesinc.net
Treasurer: Kay Schultz
Baker Triangle

kschultz@bakertriangle.com
Member: Eric Lindberg
PCI Construction

ericl@pciconstruction.com

Associate Representative and Program
Chair: Clem Lesch

PCL Construction Bonds
clesch@pclbonds.com
Associate Representative and
Membership Chair
MaryEllen Evens
The Independent Insurance Group
maryellene@indinsgrp.com

Member: Tim McSorley

Legal Counsel:Spike Cutler

Storage Equipment

Cutler-Smith, PC

tmcsorley@secdfw.com
Member: Carrie Edomm
Astro Sheet Metal
carrie.edomm@astrosheetmetal.com
Member: Selena Zarate
Groves Electric
selena@groveselectric.com
Member: Don Weempe
Master Construction and Engineering
dweempe@masterconstruction.com

scutler@cutler-smith.com

SUBCONTRACTORS–
If you’re not a member of SAM,
you should be.
Call Pete Snider for a membership
application.
(972) 771-0188
Cell (214) 908-9248 or email to:
execdir@sam-dfw.com

THE ONES WHO
REALLY BUILD THE
BUILDING

