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PUNCH LIST
The voice of the Subcontractor’s Industry

OWNER'S ABILITY TO PAY – GOT IT?
Most general contractors have
"Contingent Pay" language in the
subcontract agreement which they
expect subcontractors to work under;
and, most general contractors never
expect to pay subcontractors unless
they, themselves have been paid by
the owner.

Subbie Sam Says
You don’t have to be
sick to get better.
Refining your business Practices will
make you more
money.
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On private work, however, subcontractors rarely have information about
owner's ability to pay. The statute
provides a reasonably-detailed listing
of information which must be provided
in order for the presumption of nonunconscionability to apply, including
the following:

(1) the name, address, and business
telephone number of the primary
obligor [Owner];
(2) a description, legally sufficient for
identification, of the property on which
the improvements are being constructed;
(3) the name and address of the
surety on any payment bond provided
under Subchapter I, Chapter 53,
Property Code [Payment Bond], to
This legislation is codified in the Texas which any notice of claim should be
sent;
law at Chapter 56, Texas Business
(4) if a loan has been obtained for the
and Commerce Code, and while the
construction of improvements:
language of the statute is convoluted
(A) a statement, furnished by the
(some have called the "Full Employprimary obligor and supported by
ment for Lawyers Act”), perhaps the
reasonable and credible evidence
most valuable single element of the
statute is the requirement that, in order from all applicable lenders, of the
amount of the loan;
for a general contractor to be able to
(B) a summary of the terms of the
rely upon a presumption of nonloan;
unconscionability for a contingent
(C) a statement of whether there is
payment provision, key information
foreseeable default of the primary
about the Owner’s ability to pay must
obligor; and
be provided to the subcontractor before execution of the subcontract. The (D) the name, address, and business
telephone number of the borrowers
idea is, for subs to accept the risk of
and lenders; and
nonpayment, they should receive
information about the owner's ability to (5) a statement, furnished by the
primary obligor and supported by
pay.
reasonable and credible evidence
from all applicable banks or other
On public projects, ability to pay is
depository institutions, of the amount,
rarely in doubt; allocation of funds for
source, and location of funds availthe construction of public improvements is public record, so subcontrac- able to pay the balance of the contors can feel generally confident about tract amount if there is no loan or the
loan is not sufficient to pay for all of
the ability of a public works owner to
the construction of the improvements.
pay (as for the payment practices of
(Tex. Bus. & Com. Code Sec. 56.054
the public agency, on the other hand,
diligent research is always called for!). (d))
Texas law (unlike many other states)
upholds the right of contractors to pass
the risk of nonpayment down to subcontractors, so the Texas legislature
(with considerable prodding by the
Texas Construction Association and
other groups) passed legislation to
provide some modest but useful reforms in the contingent payment
arena.

Many projects begin without such information, some include a bare outline
(almost never sufficient), and many
subcontract agreements include a
recital that, if the subcontractor did not
make a request for the owner’s ability
to pay information, then the subcontractor is presumed to have satisfied
itself as of the owner's ability to pay
and, therefore, the GC can claim to
satisfy the statute. This is simply false,
because (1) there is no requirement
that the subcontractor request the
information in order to be entitled to
receive it, and (2) statues protections
cannot be waived by contract.
In this writer's experience the most
common information omitted from
financial disclosures (when they are
provided at all) is a description of the
terms of loans being made by financial
institutions which are financing the
improvements; sometimes no such
information is given, and sometimes, a
bare statement that the loan terms are
"standard commercial construction loan
terms) (or language like that) is given.
Whether a court would bite off on that,
if it was challenged, we don't know yet;
but it certainly doesn't seem to meet
the statute.
Bottom line: when you're supplying
labor and materials to a construction
project, be sure the general contractor
has done some due diligence, and
passed on information about the owners ability to pay. Many GC's do try to
verify the owners ability to pay, for the
benefit of themselves and their subcontractors; others, recognizing that virtually all of the financial risk is undertaken by the subcontractors, don't
bother. Don't let yourself fall in the that
trap!
Spike Cutler of Cutler-Smith is SAM’s
legal counsel
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CONSTRUCTION OUTLOOK—STEADY AS SHE GOES
SAM is fortunate to have a
good friend in Mike Mehno
from McGraw Hill. Mike has
returned for his annual Construction forecast in June with
the always accurate and up-to
-date construction forecast .
Mike confirmed that the fore-

GOVERNMENT
MANDATES

Top: Mike Mehno and President
James Mayhew and
Bottom, Tami LaGrone

A well prepared Tami LaGrone led
us through a minefield of Government mandates that we’re going to
be facing in our business, apparently
forever. Tami presented all attendees with a multi-page packet of
information to bring back to the
office for reference and sharing.
She stressed that not complying will
open up your company to suits filed
by unhappy employees and to further scrutiny by the government.
Tami is an attorney with CutlerSmith, Sam’s legal counsel.

NEW
MEMBERS

cast he brought us last year
was accurate, and he presented us with a reassuring
forecast for this year. If you
liked last year, things should
not be much different this
year. The explosion of school
construction has used up

most of the Government
money and has slowed, but
Commercial construction will
remain at the strong level that
we experienced last year.
Hopefully this leads to better
margins in our pricing and a
prosperous year for all.

TUTOR ELECTRIC BREAKS GROUND
After 21 years in business,
Tutor Electrical Service, Inc.
is pleased to announce that
we are starting construction
on a new office/warehouse
facility at 201 Willow Creek
Ct., Mansfield, TX 76063 It
will provide the much needed
office and warehouse space
for our project managers,
service department, purchasing, accounting, reception and
company officers. The building will also have a fully
equipped board room and a
classroom for larger meetings
and

The facility will be 10,181-sf.;
Approximately 6,000 sf. in
offices and 4,000 sf. in warehouse. The site will also
include an enclosed equipment yard. The building will
be energy efficient - including a full thermal envelope
and LED lighting throughout.
Architect: Paul Canup, Retex Corporation
General Contractor:Tutor
Development
Expected Completion Date:
March 2015

SAM welcomes new members Debbie Denman of DDC Fuel Services,
Claudia Ronzani and Jordan Pence
of The Wealth Concepts, and Rocky
Epps of Complete Landsculpture.
SAM says:

RW Smith of Master Construction
and Engineering

Invite a prospective
member to the
meeting. It will be a
service to both them
and to all of your
fellow members. First time visitors
eat free, compliments of SAM.

Bill and Lucinda Keen from Tepco

Debbie Denman of DDC Fuel
Services with Robin Bust of
BSB Construction
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In the Photo (L-R) Diana Tutor, Office Manager (Tutor), Bobby Tutor,
President (Tutor), M.K. White-Ramsey, Mansfield Chamber of Commerce, Brian Brinkmann, VP Operations (Tutor), Rhyan Anderson, VP
First Financial Bank, Burleson Branch

Claudia Ronzani and Jordan
Pence from The Wealth
Management

Bobby Tutor of Tutor Electric
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40% off finishing services. Sign up
online at http://www.texcon.org;office
depot or contact Shannon Bryant,
sion (TWC) rules and the Texas Shannon.bryant@officedepot.com.
Unemployment Compensation Act.
Monetary
penalties
for
non- TCA-WEX Fuel Card
compliance should be increased. The
Program
law should have safeguards to allow
companies to continue using legiti- For discounted pricing on fuel managemate independent contractors on ment saving up to 15% on fuel manconstruction projects.
agement costs, contact Emily Speight,

NEWS FROM THE TEXAS CONSTRUCTION ASSOCIATION
WALK ON THE
CAPITOL
Mark your calendars for January
27—28 for the TCA walk on the
Capitol. The TCA will brief all the
attendees and unleash them on their
legislators to bring a message of
common sense and fairness to our
lawmakers. Our legislators do listen
to their constituents, and our message will ring true to them if we
personally present it to them.
Doubletree Guest Suites Hotel, 303
W. 15th Street, Austin. TCA block
rooms are $219 +Tax. All rooms are
suites and are available for this rate
until the TCA block is full. Go to:
austinsuites.doubletree.com or call
512-478-7000 and ask for the Texas
Construction Association rate.

2015 LEGISLATIVE
ISSUES
Consolidated Insurance
Programs
Currently, there are no standards
governing CIPs and their administration. Most subcontractors working
under a CIP on a construction project have not been provided information to allow them to compare insurance coverage under a CIP with
their own insurance program. Legislation should be passed that, at a
minimum, would require information
on coverages and limits of a CIP be
provided in writing to subcontractors
before bidding on and before signing
a contract for a construction project.
Lender Notice to Contractors
There are no laws that require a
lender to notify all parties on a construction project that the lender has
decided to no longer fund the project. Legislation is needed to require lenders to give notice to a
prime contractor when the lender
determines it will no longer disperse
funds that are part of the loan on
a construction project and would
allow the contractor and subcontractors the opportunity to stop
working on a project when this
notice is given.
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Lien Law Reform
The Texas lien laws are com plicated an d a stum bling block
to t rip u p a lab ore r or ma teri alman resulting in th e loss of
their lien rights. Le gislation
is neede d to revise the lien
laws so that the processes and
procedures for providers of construction labor or materials to preserve their lien rights are easier
to understand and are straightforward in their execution.
Public-Private Partnerships (P3) Large Project Surety Bonds
There is a growing use of P3 for
construction activity in Texas. On
those and on traditional projects in
excess of $250 million, payment
security needs to be in place to
assure that sufficient money is available to pay the subcontractors and
suppliers for their work and there is
a reasonable method to obtain that
money.
Retainage Trust Fund
On lender financed projects today,
typically the lender only funds a loan
amount for 90% of the value of the
work each month and the 10% retainage is not funded until the completion of the project. If the owner of
the project defaults on the construction loan, the retainage is not paid to
the construction team. Legislation
should be passed that will require an
owner each month to set aside in a
separate trust account the retainage
amount not paid each month to the
construction team, or such legislation could require the owner to purchase a retainage bond for the
benefit of the contractors and subcontractors.
Worker Classification
Misclassification of employees as
independent contractors is widespread in the construction industry,
with violators having a competitive
advantage in bidding for jobs. Legislation is needed to strengthen the
Labor Code that requires a
construction employer to report
properly the employment status of
each of its employees as required
by the Texas Workforce Commis-

MEMBER BENEFITS

As a member of SAM, you are also a
member of the Texas Construction
Association. The TCA has some
valuable member benefits.
Texas Mutual Insurance
The program provides for lower workers’ compensation insurance premiums to its subcontractor members
through its group purchasing power
and premium discounts. The program
was developed by subcontractors for
subcontractors to benefit subcontractors. In addition to participants being
eligible for Texas Mutual Insurance
Company’s regular dividend, they are
also eligible for the Special TCA
group dividend. Coverage may be
purchased through the members’
insurance agent. For more information go to www.txconstructionwc.com.

espeight@texcon.org.

EDUCATION CENTER
A foundational plank of the TCA is to
provide educational resources to its
members. Click on the educational tab
at www.texcon.org.

CONSTRUCTION
CLAUSE LIBRARY
TCA provides a glossary of contract
clauses commonly found in construction contracts. Explanations and examples are given to help members
apply the information to their own specific situations.

HEALTH INSURANCE
TCA Offers a multi-faceted health
care program through Humana at a
premium discount off Humana’s guaranteed
issue medical insurance
policies for employers with 2-50 employees, as well as a premium discount for employers with 51-99 employees. Employers with over 99
employees are provided special custom pricing. For more details or referral to a local agent, contact Dick
Lepanen at 512-457-4005 or
dlepanen@higenbotham.net.

Prosperous looking Joe
Chenoweth of Armor Wealth

OFFICE DEPOT
TCA has partnered with Office Depot’s National Commerce Group to
provide our members with discounts
on almost all products. TCA members receive 15-30% off the top 100
items businesses purchase most and
up to 80% on additional business
products. In addition to product discounts, our members pay only 2.5
cents for black and white copies, 29
cents for color copies, and receive

Evan Micah McKool Arcoria
B. 7-5-2014, with proud
mother, Megan.

Subcontractors Association of the Metroplex
Pete Snider, Executive Director
1420 Hubbard Drive
Forney, TX 75126
Phone: (972) 771-.0188
Cell: (214) 908-9248
E-mail: execdir@sam-dfw.org

The Subcontractors Association of the Metroplex was founded with the
purpose of creating an affordable forum for Subcontractors to exchange
information and learn from each other how to be better business men or
women.
Sam is a member of the National Subcontractors Alliance, the largest
Subcontractors association in the USA, and also a member of the Association of Specialty Contractors where we have a voice in National Legislation.
Sam is also allied with the National Federation of Independent Business
who has a voice in the Texas Legislature on small business issues.

Your Source for Subcontractor’s
information.

Visit us at:
http://www.sam-dfw.org

Our Association Officers
President and B.P.I. Chair:
James Mayhew, Apex Services, Inc.

jmayhew@apexservicesinc.net
Treasurer: Kay Schultz
Baker Triangle

kschultz@bakertriangle.com
Member: Eric Lindberg
PCI Construction

ericl@pciconstruction.com

Associate Representative and Program
Chair: Clem Lesch

PCL Construction Bonds
clesch@pclbonds.com
Associate Representative and
Membership Chair
MaryEllen Evens
The Independent Insurance Group
maryellene@indinsgrp.com

Member: Tim McSorley

Legal Counsel:Spike Cutler

Storage Equipment

Cutler-Smith, PC

tmcsorley@secdfw.com

scutler@cutler-smith.com

Member: Carrie Edomm
Astro Sheet Metal
carrie.edomm@astrosheetmetal.com
Member: Selena Zarate
Groves Electric
selena@groveselectric.com
Member: Don Weempe
Master Construction and Engineering
dweempe@masterconstruction.com

SUBCONTRACTORS–
If you’re not a member of SAM,
you should be.
Call Pete Snider for a membership
application.
(972) 771-0188
Cell (214) 908-9248 or email to:
execdir@sam-dfw.com

THE ONES WHO
REALLY BUILD THE
BUILDING

