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When times get slow,
it’s time to look at the
efficiencies of your
company.
If you get your company “lean and mean”
you can prosper, even
in a slow economy
Part of being efficient
is limiting your risks.
Read your contracts
and don’t set your
company up for failure.
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A large surety, First
Sealord Surety of Pennsylvania, has been placed
in liquidation by the State
of Pennsylvania, and all
of the bonds that it has
written have become essentially worthless. First
Sealord was, as recently
as December of last year,
an A-rated surety, and
treasury listed, qualifications which would satisfy
most reviewers.

LIEN WAIVER
FORMS - WATCH
OUT!

As most SAM members
know, the new statutory
lien waiver forms are in
effect for projects beginning (Prime Contract executed) on or after January
1, 2012. Theoretically,
owners and generals can
only require that you use
one of the four statutory
forms to release lien and
bond claims in consideraBe sure that you tion of payments received
know who the surety is on for work in Texas.
projects you are working,
A great number of
and never rely solely upon
new
subcontracts,
howthe presence of a surety
bond on a project as an ever, include language in
absolute guaranty that you the subcontract which rewill be paid — we have quires that the subcontracseen this is simply not the tor include a comprehensive listing of extra inforcase!
mation at the same time
If you are working as any application for
on a project for which the payment, and provides
payment and performance that the sub waives its
bond surety is First right to any claims not
Sealord, you should con- fully described in the insult immediately with dependent documentation.
your professional advisers This means a waiver outregarding any steps you side the statutory lien
need to take to protect waiver forms should be
unenforceable under
your right to payment.

Texas law.
As always, watch
out for language in subcontract agreements
which tries to take away
the modest steps towards
fairness that the Legislature has tried to give to
you.
The above furnished by SAM’s
legal Counselor, Spike Cutler.
Spike is an active participant in
the NSA’s Attorney’s Council.
Editor’s note:
I always felt that some of the
information General Contractors asked was classified as
N.O.Y.B. (none of your business). I know that on new construction it’s easy for anyone to
back out the cost of materials
sold from the taxes that are
paid by the Subcontractor, but I
never wanted to tell the General Contractor what I was paying all of my suppliers . I’d
say that the materials meet
plans and specifications, and
that should be enough. Same
goes for my labor. If I had a
price that was acceptable for
the Contractor, and a reputation
that qualified my company for
the job, that should be enough.
Most of the time that I told the
General that I wasn’t going to
give up extra information, it
was accepted.
Pete
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KAREN ENSLEY—2011 LEGISLATIVE CHANGES

Top—Speaker-member Karen Ensley
with rare sighting Paul Thomasson.
Bottom– Another rare sighting, Garrin
Fant of Cutler-Smith.

Billy Neu and MaryEllen Evans

Stewart and Cindy Jones,
Just before their vacation in Las
Vegas.
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Karen Ensley of CutlerSmith brought us a great
program in January.
Karen brought us up to
date on the new laws that
will help or hurt us during
the coming year.
Retainage:
-We no longer have to
send out notices of retainage.
-Liens may be filed on the
same schedule as the other
liens on a job.
-The clock to determine
your deadline starts on the
last day of the month in
which all work included in
the prime contract has
been completed, finally
settled, terminated or
abandoned. Completion is
not defined, so use the
most conservative date, ie
substantial completion.
Or: Final settlement: a final negotiated settlement
between the owner and GC
where the GC continues to
work in spite of a claimed
breach of contract; which
ever comes first.
The deadline is now the
30th day following the
above events, or the notice
may be given as part of the
rolling month to month
notices.
Request for Project Information:
-Pursuant to Tex. Property
Code §53.159, Please provide the undersigned with
the following information:
-The address and legal description of the property
-Whether there is a surety
bond, and if so, a copy of
the bond.
-Whether there are any
prior recorded liens or security interests on the
property.
-The date on which the
original contract for the
project was executed.

-The name and last known
address of the project
owner.
-Whether the GC has been
furnished or has furnished
a payment bond for any of
the work, and if so, a copy
of the bond.
-The date on which the
original contract for the
project was executed.
Filing the lien:
If you’re not paid within
30 days of completing
your work, file your lien
by the earlier of:
- The 15th day of the 4th
month following completion of your work.
-The 40th day after the
date stated in the owner’s
affidavit of completion
(provided the Owner has
provided notice).
-The 40th day after the
date the original contract is
terminated or abandoned
(provided the Owner has
provided notice).
-Within 30 days of the
owner sending you a written notice of demand to
file your lien.
Indemnification:
You can no longer be required to indemnify others
for their own wrongdoing,
or the wrongdoing of parties outside your control.
- Contractual provisions
that require this type of
indemnification are now
void, and unenforceable as
against public policy.
-Nor can you be required
to provide additional insurance endorsement that
would provide or require
any prohibited form of
indemnification.
Exceptions;
-Additional insured endorsements issued under a

CCIP or OCIP
-Indemnification for a
separate contractual obligation such as a breach of
warranty.
-Indemnifying a lender for
a construction loan.
-Indemnity agreements
required to obtain a bond.
- Workers compensation
claims.
-Land development or construction of a single family
house, townhouse, or duplex.
-City owned projects
- A joint defense agreement entered into after a
claim is made.
- Does not apply to any
project whose prime contract was entered into before January 1, 2012.
Lien Wavers:
-Still applies to anyone
who provides labor materials to construct, repair or
add on to new or existing
residential or commercial
property.
-Applies to waiver of lien
rights (private work).
-Applies to bonds obtaining for public and private
projects.
-Applies to all releases
which attempt or intend to
comply with the new statute.
-Uses greatly simplified
forms that no longer contain additional contract or
indemnification language.
- Note however that the
owner/GC can include language on the release that
indemnifies them against
your failure to properly
pay through all monies due
to your suppliers and
lower tiered subs from that
draw.
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TOP FIVE LEGAL TASKS YOU SHOULD DO THIS YEAR
There always seems to be
plenty of advice at the end of
the year about legal tasks that
small business owners need
to complete. Yet, if you are
like most, December is too
busy with holidays and vacations and January and February are equally hectic.
Now that we’re staring down
March 1, here are five legal
tasks that are recommended
for small business owners to
complete to start the new
year off right.
1. Conduct Employee evaluations: Make the beginning of
the year your business’ time
to conduct annual reviews of
employees. Written evaluations are important for rewarding good performance
and for documenting areas of
improvement. Make sure
you know how to properly

SAM Director Eric Lindberg
(shown here without his everpresent baseball cap)
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conduct evaluations and that
you complete this legal task
each year at a fixed time.
2. Review your business
contracts: Now is th time to
review your building lease,
your vendor contracts and
your equipment leases. Pay
attention to when the contracts expire. Note what areas you want to renegotiate
and where you can cut costs
for 2012.

and 1099’s should be issued
for your employees and contractors by January 31st.
However there are many other
important tax deadlines just
around the corner. The IRS
provides a calendar of important tax dates for small businesses to help you stay current
with your business’ tax responsibilities.

3. Review your insurance
policies: Pull your insurance
policies out of the drawer and
call your agent. You may
have changed locations, expanded, downsized, or
changed employees in 2011.
Make sure that you have adequate coverage for the current
state of your business.

5. Make sure your business
postings are current: The Department of Labor provides
information about Federal
DOL poster requirements for
small businesses. OSHA also
provides a free on-site consultation for small businesses.
Take advantage of these free
resources to make sure your
business is up to date with
employment and safety in the
workplace postings.

4 Get ready for Taxes: W-2’s

Source: NFIB smart brief.

Gary Ardis looking his
usual cheerful self.

Clem Lesch, sporting a
shiner!

Ricky Locke showing us
how he got it!

Selena Zarate and Maria Groves. Good to see them at the
meeting.

Subcontractors Association of the Metroplex
Pete Snider, Executive Director
1420 Hubbard Drive
Forney, TX 75126
Phone: (972) 771-.0188
Cell: (214) 908-9248
E-mail: execdir@sam-dfw.org

The Subcontractors Association of the Metroplex was founded with the
purpose of creating an affordable forum for Subcontractors to exchange
information and learn from each other how to be better business men or
women.
Sam is a member of the National Subcontractors Alliance, the largest
Subcontractors association in the USA, and also a member of the Association of Specialty Contractors where we have a voice in National Legislation.
Sam is also allied with the National Federation of Independent Business
who has a voice in the Texas Legislature on small business issues.

Your Source for Subcontractor’s
information.

Visit us at:
http://www.sam-dfw.org

Our Association Officers
President and B.P.I. Chair:

Associate Representative:

James Mayhew,

Clem Lesch

Apex Services, Inc.

PCL Contract Bonds

jmayhew@apexservicesinc.net

clesch@pclbonds.com

Treasurer:

Legal Counsel:

Kay Schultz

Spike Cutler

Baker Triangle

Cutler-Smith, PC

kschultz@bakertriangle.com

scutler@cutler-smith.com

Member:
Eric Lindberg
PCI Construction

If you’re not a member of SAM,
you should be.

ericl@pciconstruction.com

Member:
Tim McSorley
Storage Equipment
tmcsorley@secdfw.com

Call Pete Snider for a membership application.
(972) 771-0188
Cell (214) 908-9248

SUBCONTRACTORS–
THE ONES WHO
REALLY BUILD THE
BUILDING

